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To: 
European Parliament 

Committee on Petitions 

Date: 2 July 2007

Petition

On the basis of Articles 21 and 194 of the EC Treaty, and according to the procedure for petitions laid down in Rules 174 to 176 of the European Parliament’s Rules of Procedure

Regarding: Insufficient designation and lack protection of NATURA 2000 network by the Government of the Republic of Bulgaria

Dear madam and sirs, 

We the undersigned citizens of Bulgaria appeal the lack of nature conservation policy of the Bulgarian Government relevant to the policy of the European Union to halt loss of the biodiversity to 2010. Bulgaria became a member of the European Union on 1st January 2007 and it had serious legal obligations towards sufficient designation of NATURA 2000 sites and providing them with protection against deterioration before their final designation. Those obligations were relevant not only to the period after Bulgaria’s membership, but also to the time of membership preparation.

1. First point of this petition claims the failure of the Bulgarian government to implement Directive 92/43/EEC in terms of submission of drastically incomplete list of potential Sites of Community Importance (SCIs), not designated according to the criteria laid down in the Directive 92/43/EC.     

According to the Treaty of Accession of Bulgaria to the EU, Bulgaria is obliged to comply with EU legislation and the requirements of Directive 92/43/EEC. The Treaty of Accession does not contain postponement clauses regarding the obligations of Bulgaria for the implementation of Directive 92/43/EEC. 

According to Art. 4 (1)  of Directive 92/43/ЕEС the country is obliged to submit to the EC a full list of potential Sites of Community Importance (protected sites for endangered natural habitat types and species) which are assessed according to the procedures described in art. 7 of the Bulgarian Biodiversity Act and Art. 4 (2) of the Directive.

This list must be full and comprehensive, which means that Bulgaria was obliged to submit enough sites which would:

· Provide sufficient coverage and representation of all natural habitat types found in the country and listed in Appendix 1 of the Biodiversity Act (Annex 1 of the Directive, respectively),   as well as the species listed in Appendix 2 of the Biodiversity Act (and Annex 2 of the Directive).  

· Provide an evenly distributed geographical coverage of the habitats and species, representative for each of them for the whole territory of the country. 

· Guarantee the connectivity of the proposed network for each habitat type and each species. 

· Provide representativity also of the various ecological habitat subtypes and genetic variation of the species.  

These criteria are described in detail in the following document adopted by the Habitats Committee:  Hab. 97/2 rev. 4 18/11/97 (CRITERIA FOR ASSESSING NATIONAL LISTS OF pSCI AT BIOGEOGRAPHICAL LEVEL) http://biodiversity.eionet.europa.eu/activities/Natura_2000/crit
In this sense the geographical, ecological and territorial coverage of the proposed list is to be entirely based on the respective coverage of representation for each natural habitat type listed in Appendix 1 of the Biodiversity Act (Annex 1 of the Directive, respectively) and each species listed in Appendix 2 of the Biodiversity Act (and Annex 2 of the Directive).  

On submitting the list each site must be described with a map, borders, situation, area size and ecological information (according to art. 8 (1) of the Biodiversity Act and Annex 3 of the Directive) which are to guarantee the achievement of the above purposes. The identification of all of these attributes of the list of potential Sites of Community Importance is conducted entirely and only on the basis of the best available scientific data, and economical, social and other grounds cannot be a reason for noncompliance or exception from some of the above requirements (art.10 (5) of the Biodiversity Act and art. 4 (1) of the Directive). This interpretation of Art. 4 (1) of Directive 92/43/EEC is supported by series of judgments of the Court of Justice of the European Communities:
C-371/98, United Kingdom – “First Corporate Shipping”;

C-67/99, Commission v. Ireland; 

C-71/99, Commission v. Germany; 

C-220/99, Commission v. France;

With regard to the Treaty of Accession the deadline for fulfillment of the obligation of Bulgaria to submit its proposal under Art. 4.1. (after fully completed preparatory research as per above) is the accession date of the country to the EU - 01.01.2007. 

Bulgaria has completely ignored the above listed obligations to complete the preparatory research in such a time before the accession date so as to be able to submit its proposal  within the required time and to make this proposal guided only by scientific methods, and continues to be in blatant violation of those by deliberate delay of its proposal with regard to 45 sites and by alleged reconsideration of those sites, which is going currently on, systematically does not fulfill them. 

· Bulgaria submitted an official list of pSCIs to the European Commission in March 2007, with a two-month delay, which is a violation of the obligation to submit the list on the date of accession. 

· The Council of Ministers of the Republic of Bulgaria in Decision No. 122 of 02.03.2007 approved a list of pSCIs to submit to the EC and decided to “postpone” the approval of a large part of the scientific proposal. The submitted official list is incomplete, as it omits more than half (in terms of area) of the pSCIs included in the scientific proposal. The scientific proposal, made in compliance with the criteria set out in the Biodiversity Act and the Directive and funded partly by the MOEW was filed in the Ministry of Environment and Water in November 2006. It included 225 pSCIs with a total area of 30% (or 28,6% excluding settlements and industrial areas not necessary for the protection of species from Annex 2) of the land area of the country, while the final proposal submitted by the Bulgarian government includes only 180 pSCIs covering an area of 13.4%.
 In this way nearly 70% of all habitats from Appendix 1  and species from the Biodiversity Act (Annex 2 Annex 1 and the species from Annex 2 of Directive 92/43/EEC which are found in Bulgaria) do not have sufficient coverage. For additional information, please, check the attached NGO letter to the Commission from 18 January 2007. 

· From the 45 qualifying zones left out by the Decision of the 02.03.2007, 16 are officially delayed for reevaluation until October 2007. This is in violation of the Directive 92/43/EEC as well as the national law, neither of which provides grounds for delaying part of the designated pSCIs. Art. 4.1. of Directive 92/43/EEC regulating the submission of the governmental proposal does not provide grounds for the additional submission at a later time. The delay of the submission of the list of some of the pSCIs is not only an imaginative solution violating the rule of law, but also disturbes the Community’s procedures under Art. 4.2. Therefore, this constitutes a breach of EC’s legal provisions and national provisions, and possibly puts the Commission in a challenging position, either to wait for the the additional proposal of the government, leaving even the pSCIs already proposed without protection, or restarting the procedure for adoption of the SCIs at the pleasure of the Bulgarian government.          
· It should be further noted, that in its Decision from 02.03.2007 the Bulgarian government opened the way for indeterminate reductions in future of the borders even of the pSCIs it did submit to the EC, as well as of the remaining pSCIs  (if they are ever submitted) at the time of their designation as SAC. The said Decision states that all parts of the pSCIs submitted, which have approved to that date general and detailed development plans (i.e. areas designated for construction), as well as territories approved for extraction of ores and minerals, will be excluded when the borders of the SAC are finally determined. In this sense the Bulgarian government completely ignores the requirement that economic criteria should not guide the designation process in violation of art. 10 (5) of the Biodiversity Act (and Art. 4 (1) of Directive 92/43/EEC) when preparing the list of pSCIs and the borders of these pSCIs. The obligation that such plans and projects are approved only if they do not damage pSCI/SCI is ironically reversed: the sites will become pSCI/SCI only if they do not endanger or disturb the construction plans. In addition, completely ignored are the procedures and the obligations arising from them according to Art.4 (2) of Directive 92/43/EEC, which explicitly state that the SCIs approved according to these procedures can in no way be reduced on their SACs designation. This is not only gross violation of the text and of the purpose of the Directive, but in conjunction with the illegal delay described in the preceding paragraph, opens the way and even invites the investors and the competent local authorities to use the period of the postponement which is illegal per se, to do whatever possible (actual construction or adoption of spatial development plans) to preclude or minimize the effect of the Natura 2000 protection.     

In conclusion Bulgaria clearly violates COUNCIL DIRECTIVE 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild fauna and flora – Art.3 (1) and (2), Art.4 (1).

2. Second point of this petition regards failure of the Bulgarian government to implement Directive 92/43/EEC, in conjunction with the relevant provisions of the Bern Convention, in terms of providing both proposed and potential Sites of Community Importance with the protection against deterioration of the habitats and disturbance of the species hosted by those sites.  The term proposed SCIs is applied for sites scientifically proposed to be submitted in the European Commission. The term potential SCIs is applied consequently to the sites already submitted in the European Commission.    

2.1. Protection of the proposed SCIs.

The European Commission monitoring report on the Bulgarian progress towards accession from October 2005 states that to that time standard formats and maps for 581 potential NATURA 2000 sites had been prepared and that further efforts are needed to apply the relevant protection measures by accession. The report also state that application of the precautionary principle in EIA and SEA procedures, especially regarding potential Natura 2000 sites, should also be strengthened (EUROPEAN COMMISSION, Brussels, 25 October 2005, SEC (2005) 1352, Bulgaria, 2005 Comprehensive Monitoring Report, COM (2005) 534 final)

The 10th recital in the preamble to the Habitats Directive states that an appropriate assessment must be made of any plan or programme likely to have a significant effect on the conservation objectives of a site which has been designated or is designated in future. 

The 5th recital in the preamble to the Habitats Directive states that, in view of the threats to certain types of natural habitat and certain species, it is necessary to define them as having priority in order to favour the early implementation of measures to conserve them.

The obligation is to protect sites as soon as the relevant scientific information is collected and Bulgaria identifies them as possible SCIs. That requirement directly follows from the 5 th and 10th recital in the preamble to the Habitats Directive and the precautionary principle as stated in Article 174 of the EC Treaty. Moreover if such proposed SCIs would not be protected in any way against plans or programs likely to have a significant effect on the conservation objectives, this also can jeopardize the aims stated in the 6th recital in the preamble and in the Article 3(1) of the Habitats Directive, as well as the obligations following from full and proper implantation of Article 4 (1) of that Directive. More particularly the eventual deterioration of habitats or disturbance of species, especially where priority ones are affected or the scale of all cumulative impacts is not possible to compensate with protection elsewhere, can seriously jeopardize final designation of a coherent European ecological network of potential Sites of Community Importance at the date of Accession and consequently Special Areas of Conservation finally. Such an obligation to any particular site obviously appeared from the time, when it was proposed for future designation as SCI in the pre-accession period. 

The proper implementation of that principle is that under existing to that time authorizing procedures – Environmental Impact Assessments or Strategic Environmental Assessments, plans or projects plan or project likely to have a significant effect on the site concerned cannot be authorized without a prior assessment of its effects, similarly to expression in Article 6(3) of the Habitats Directive. 

The same conclusions are also resulting from the implementation of the Birds Directive. The first sentence of the Article 4(4) requires Member States to take appropriate steps to avoid, inter alia, deterioration of habitats, not only in areas classed as special protection areas in accordance with 16ഊArticle 4(1), but also in areas which are the most suitable for the conservation of wild birds, even if they have not been classified as special protection areas, provided that they merit such classification. It follows, with regard to the latter areas, that any infringement of the first sentence of Article 4(4) presupposes that the areas in question are among the most suitable territories in number and size for the conservation of protected species, within the meaning of the fourth subparagraph of Article 4(1), and that these areas have suffered deterioration. It also follows from the general scheme of Article 4 that, where a given area fulfils the criteria for classification as a special protection area, it must be made the subject of special conservation measures capable of ensuring, in particular, the survival and reproduction of the bird species mentioned in Annex I to that Directive.(C-374/98, Commission v. France - “Basses Corbières”, C-96/98, Commission v. France – “Poitevin Marsh”).

The requirements of the Habitats and Birds Directives should also safeguard the implementation of the Convention on the Conservation of European Wildlife and Natural Habitats (Bern Convention) on the territory of the European Union. Therefore the rules of the EU Nature Directive should be regarded in conjunction with the convention’s provisions. Moreover Bulgaria was obliged as precondition to starting accession negotiations to ratify and apply fully that convention as member of the Council of Europe. Therefore Bulgaria as candidate member state had obligations to secure to date of its accession nature protection according to the requirements arising in conjunction from both Bern Convention and Habitats Directive. More particularly Article 4 (1) of the Convention states that each Contracting Party shall take appropriate and necessary legislative and administrative measures to ensure the conservation of the habitats of the wild flora and fauna species, especially those specified in Appendices I and II, and the conservation of endangered natural habitats. Further more Article 4 (2) of the Convention stated that the Contracting Parties in their planning and development policies shall have regard to the conservation requirements of the areas protected under the preceding paragraph, so as to avoid or minimize as far as possible any deterioration of such areas.

Bulgaria fully ignored all these obligations and didn’t provide the proposed Sites of Community Importance with relevant protection during Environmental Impact Assessments or Strategic Environmental Assessments. Number of plans and projects likely to directly affect such sites alone or in conjunction with other plans and projects didn’t pass full assessments, but reached authorization after short procedures of screening. The remaining minority, where full EIAs and SEAs were provided, the impacts on sites were not studied and studied. Number of habitats and species including priority ones are endangered now on a national scale from significant disturbance or deterioration. These threats are especially important for species and habitats of rivers, black sea coast and high mountains.

Detailed information about threats and their catastrophic character can be found in the Attachment – NGO letter to the EU commission from 13 September 2006.

2.2. Protection of the potential (submitted) SCIs.

After accession situation with providing future SCIs with both legal and real protection didn’t improved. 

It should be noted that in Bulgaria that until June 2007 there was no operative legal mechanism for protection of potential SCIs both included in the official list and those presented in the official list. It was only adopted as an amendment of the Biodiversity Act on 15 June 2007 and came into effect after the publication in the State Gazette on 29 June 2007. Therefore in the period between 01 January 2007 and 29 June 2007 non of the pSCI had any protection and number of projects were authorized disregarding provisions of Article 6 (2), (3) and (4). 

The fulfillment of the obligation of submitting a full list of sites on 01.01.2007 is directly connected to the complete fulfillment of Bulgaria’s obligation to implement the conservation measures regulated in Art. 6 (2), (3)  and (4) of  Directive 92/43/ЕЕС on the conservation of natural habitats and of wild fauna and flora on accession day for all sites included in the national lists (INTERGOVERNMENTAL CONFERENCE ON BULGARIA’S EU ACCESSION, Addition to Additional Information CONF-BG-2/03 on Chapter 22 “Environment” AND Positions of the Republic of Bulgaria on the INTERGOVERNMENTAL CONFERENCE ON BULGARIA’S EU ACCESSION, Addition to Additional Information CONF-BG-2/03 on Chapter 22 “Environment”, Position on the implementation of Art. 6 (2), (3) and (4) of Directive 92/43/ЕЕС on the conservation of natural habitats and of wild fauna and flora). 

In addition, the country did not fulfill its obligation to provide the art. 6.2-6.4 protection for the pSCIs after this date pursuant to Art. 4.5 of the Directive, as interpreted by ECJ ruling on Case C-244/05.

The problems described above and in the annexes reveal the catastrophic situation which is facing Bulgarian nature. Number of protected habitats and species are in front of significant and not possible to compensate threat of significant on a national scale disturbance or deterioration. For some of them more than 50% of their national area/population are under direct threat of extinction. This situation requires urgent measures to ensure fast reconsideration of chaotically given permissions by Bulgarian authorities. 

Therefore we ask the Committee on Petitions to consider our petition and to instigate legal proceedings against Bulgaria by asking European Commission for launching urgent infringement procedures or directly to refer the case at the European Court of Justice. 

With best wishes,

Andrey Kovatchev 

BALKANI Wildlife Society

Sofia 1164, 8 Dragan Tzankov St. 

Tel: + 359 2 963 14 70, 

Fax: + 359 2 963 31 93,

e-mail: office@balkani.org

akovatchev@abv.bg

� Decision 122 from 02.03.2007 violates also the domestic law, and is currently subjected by judicial review after a challenge by a number of environmentalists. 
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